New Mexico Historical Review

Volume 50 | Number 4 Article 3

10-1-1975

The Political Trials of Carl C. Magee

Susan Ann Roberts

Follow this and additional works at: https://digitalrepository.unm.edu/nmhr

Recommended Citation
Roberts, Susan Ann. "The Political Trials of Carl C. Magee." New Mexico Historical Review 50, 4 (2021).
https://digitalrepository.unm.edu/nmhr/vol50/iss4/3

This Article is brought to you for free and open access by UNM Digital Repository. It has been accepted for
|ncIu3|on in New MeX|co Historical Review by an authorized editor of UNM Digital Repository. For more information,
e sloane@salud.unm.edu, sarahrk@unm.edu.

www.manharaa.com



https://digitalrepository.unm.edu/nmhr
https://digitalrepository.unm.edu/nmhr/vol50
https://digitalrepository.unm.edu/nmhr/vol50/iss4
https://digitalrepository.unm.edu/nmhr/vol50/iss4/3
https://digitalrepository.unm.edu/nmhr?utm_source=digitalrepository.unm.edu%2Fnmhr%2Fvol50%2Fiss4%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalrepository.unm.edu/nmhr/vol50/iss4/3?utm_source=digitalrepository.unm.edu%2Fnmhr%2Fvol50%2Fiss4%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:amywinter@unm.edu,%20lsloane@salud.unm.edu,%20sarahrk@unm.edu

291

THE POLITICAL TRIALS OF CARL C. MAGEE

SUSAN ANN ROBERTS

CARL C. Maceg, an Albuquerque newspaper editor, was the
defendant in the most blatant political trials in New Mexico his-
tory. These trials, stretching from June 1923 to July 1924, trans-
formed the courts of law into veritable battlefields on which the
state’s political giants fought for power. And what a struggle it
turned out to be! After all was said and done, the Magee trials had
both exposed and altered existing political conditions. In the one
instance, they revealed the highly charged nature of local partisan
politics and demonstrated the willingness of some Republican lead-
ers to use the courts as political weapons against their enemies. In
the other, they led to the breakup of one of the state’s most
formidable Republican machines and precipitated in 1924 a Re-
publican electoral disaster. At the same time, these trials had far-
reaching implications for the courts themselves. They insured that
no party would ever again so outrageously manipulate the
judiciary.

Yet the political trials of Magee, as significant as they were to
the politics of the 1920s, have not received the attention they
warrant for basically two reasons. First, while writers have credited
Magee with helping uncover Albert B. Fall's role in the Teapot
Dome and Elk Hills scandal, most of them have otherwise ignored
him. Secondly, and more importantly, writers have virtually ex-
cluded New Mexico’s courts from their statehood histories. They
have in the process neglected not only these specific trials and their
consequences but also the contributions of the judiciary and the
legal community to this state’s political development. Attempting
to remedy these omissions, this article offers an analysis of the
Magee trials. '



292 NEW MEXICO HISTORICAL REVIEW L: 4 1975

In the twenties Old Guard Republicans dominated New
Mexico politics, but their hold was far too tenuous for their liking.
Over the first decade of statehood, for example, they lost ap-
proximately as many statewide election contests as they won.
Furthermore, they were troubled by a split within their party as
some independents bolted in 1920 and did not return until 1924.
Worried about their future, the Old Guard played politics in a
rough, unyielding fashion. So, too, did the Democrats, the differ-
ence being one only of degree and effective power. The result was
a decade of intense partisan politics, bitterly and hotly contested
elections, and a willingness to use any methods to effect politically
desired ends. It was a time in which parties brooked no opposition
—a time seemingly made for the Magee trials and the kinds of par-
tisan and legal activities that accompanied them.

As a partisan action, the Magee .affair involved to varying
degrees most of New Mexico's leading politicians. Operating be-
hind the scenes were the leaders of the Republican party: Albert
B. Fall, a former United States senator and Secretary of the
Interior until his resignation in March 1923; Holm O. Bursum, a
United States senator, titular head of his party, and often a Fall
antagonist; and Secundino Romero, United States marshal and
undisputed boss of the northern counties. Noted Republicans
David J. Leahy, Clarence J. Roberts, and Reed Holloman were
more directly involved. Democrats who actively participated were
Richard H. Hanna, an unsuccessful candidate for the offices of
governor and United States senator; Fred Wilson, a future attor-
ney general; and James F. Hinkle, governor of the state.

As a legal action, the Magee trials involved many of New
Mexico's leading attorneys. Frank W. Parker, the subject of a key
Magee editorial, served with Roberts and Hanna as the first
three justices on the state supreme court. Leahy and Holloman sat
as two of the state’s eight district judges. Supreme court justices re-
viewed appeal cases resulting from the trials. A battery of promi-
nent attorneys made their presence felt throughout the proceedings,
acting for the prosecution, for the defense, or in some other
capacity. Quite simply, the legal community found itself deeply
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enmeshed in the partisan political struggles of the times. They
could not do otherwise given their partisanship and the forum in
which this particular contest for power took place.

Carl C. Magee, the major personality of the trials and their
aftermath, ironically began his career in New Mexico as a Repub-
lican. He came to the state from Oklahoma in 1917 seeking a more
healthful climate for his wife. An editor and a lawyer, he managed
in 1920 to negotiate the purchase of the Albuquerque Morning
Journal, a daily Republican newspaper with the largest circulation
in the state.* As long as he ran the Journal as a reliable Republican,
he encountered no difficulty with party leaders. In fact, his en-
suing troubles stemmed from his determination to expose political
corruption within the state. Quite naturally focusing on corruption
inside the Republican Party, given its position of dominance, the
editor soon tangled with Repubhcan leaders. He lost control of the
Journal as the result of his exposés, thereafter continuing his cru-
sade through editorships of a semiweekly and subsequently of a
daily, the New Mexico State Tribune.

Magee’s loss of the Journal, as future events were to show, was
only the opening round of his battle with the state’s political
powers. His losing of the newspaper hinged upon the withdrawal
of financial backing, the direct consequence of editorial comments
on the methodical looting of the state land office and of the need for
cleaning up the Republican Party. Fall, who earlier told Magee
that the Republican land office served the interests of southern
New Mexican cattlemen, personally warned the editor to lay off or
be ruined. Had Magee heeded this warning, he could have saved
his newspaper, but he did not. By the early spring of 1921 Magee
learned that his financing of the Journal through a Kansas City
bank was being terminated under directions from Fall. His in-
formant was, significantly, Senator Bursum.?

Magee did not give up without a fight, as he and Bursum dis-
cussed the newspaper’s economic status through a series of tele-
grams. These began on this note: “Your information concerning
Kansas City deal correct [stop] Must liquidate in twenty days or
lose control [stop]”® The telegrams indicated that Bursum, who
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faced a special United States election contest, might help secure
new financing but probably not without strings. Indeed, Magee
wired the senator the following in acknowledgment of a possible
deal: “Not sure I made myself clear [stop] Fully expect to support
you in September and have no objection to personal obligation to
you . .. but do not wish to be obligated to interests which I might
feel harmful to the state [stop].”

Having been notified by Bursum that no new out-ofstate financ-
ing was available, Magee proceeded with a drive for public funding
through bond subscriptions. This soon became a partisan matter. A
number of Democrats attended a public fund raising meeting in
Albuquerque, and several Democrats over the state sent in sub-
scriptions.’ By June Magee was in a position to continue publish-
ing the Journal for a time, prompting Bursum to write Magee's
chief competitor, a loyal Republican editor:

You are perfectly free to use your own judgment of what you think
is the best thing to do. I only meant the request [for the Albuquerque
Evening Herald not to interfere with Magee’s fund raising] pending
at the time he was in trouble, and did it on the theory that it was

better to have him as a competitor than possibly some one else more
formidable.®

In short, Bursum predicated his actions not on his friendship for
Magee but rather on political realities generally and on his dislike
for Fall specifically.

From that time on Magee ran his newspapers in a partisan
Democratic fashion.” The only major exception was his endorse-
ment of Bursum in the special senatorial election of September
1921.% This aside, the editor over the next two years stepped up
his partisan attack, striking out in all directions. He fired his most
irritating shots, as it turned out, in the direction of the northern
counties. In editorials spaced over fourteen months, Magee attacked
Romero, boss of San Miguel, Mora, and Guadalupe counties, and
Leahy, judge of the Fourth Judicial District encompassing those
counties. By the spring of 1923 he had his readers thinking in
terms of San Miguel County as “Sec Romero’s Empire” and of the
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political organization there as Sec’s “copper-riveted machine.”
Romero, himself, he described as an unjust boss who exploited the
Spanish people, at once “narrow, bigoted, arrogant, malicious,” and
“interested only in his own selfish plans.” Judge Leahy came in for
the following criticism: “Over this enormous estate of the people,
the Hon. Dave Leahy, right hand bower of Sec Romero is a dicta-
tor by reason of his appointing power as district judge.”®

In the face of these attacks Romero and company could only
demur.’ Magee, after all, resided in Albuquerque, seemingly safely
beyond the grasp of the Fourth Judicial District. But then the Albu-
querque newspaperman made a tactical error. On June 8, 1923, he
wrote an editorial on the handling of state supreme court funds.
According to this account, José Sena, clerk of the court, had de-
posited court money without bond and under his name in a there-
after defunct Santa Fe bank. Magee called for the removal of Sena
from office at the very least and addressed his article and its infor-
mation to Justices Clarence M. Botts and Samuel G. Bratton. He
carefully avoided suggesting any wrongdoing on the part of Chief
Justice Parker but did say that Parker “has grown too accustomed
to old methods to see anything wrong in what has happened.”*

Done in the crusading manner of so many of his editorials,
Magee probably had better grounds for questioning the financial
matters of Sena and Parker than even he, himself, realized. In
March 1921 and again in February 1923, Sena wrote to Secretary
of Interior Fall soliciting the job of governor of Puerto Rico. In
both letters he complained of his lowly salary as supreme court
clerk. In the first instance, he wrote:

The salary I am receiving of $3000 hardly enables me to live and I
am not able to pay debts but very gradually [no period] . . . With
the salary of $3,000 and having out of that to contribute largely as I
have done to the Republican Cause, I cannot save anythmg and I
would like to have you help me in this matter.!?

In the second instance, he again begged Fall's help: “I am getting
along in years and as I stated to Mr Bursum would like to obtain
something where I would not be compelled to work so hard as I
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have work [sic] for the last ye’a‘ré and at least be able to save some-
thing for my older days.”**

As for Parker, his awareness of financial matters, both court-re-
lated and personal, seemed at best naive. His territorial district
court clerk, William Martin, was involved in all sorts of court
deposit irregularities extending from 1907 to 1910 and involving
deposits in a number of different banks. In January 1910 Parker
wrote Bursum to the effect that his clerk failed to make two
deposits in the First National Bank of Santa Fe, adding, “This
ought to be deposited at once.”** In August 1910 the traveling
auditor’s report referred to “the claims against ex-clerk Martin.”*®
Parker’s personal finances showed similar carelessness, as Parker
ignored two outstanding bank notes when called due. At a given
point one of the two banks involved threatened, “Several times we
have sent you notices and you have not been interested enough to
favor us with a reply, our patience is about exhausted, if you can-
not voluntarily take care of your obligations perhaps you might be
forced to do so.”*®

With these facts to back up his allegations, Magee might have
found his position more secure. Without them he presented his
San Miguel County enemies the opportunity for which they were
waiting, namely, a chance to crush Magee while avoiding the out-
ward appearance of political revenge. With such an opportunity
available, Judge Leahy charged the editor with the criminal libel
of Justice Parker and issued a “Forthright Warrant” for his arrest.”

What followed was a political trial. As the Magee matter pro-
ceeded, it eventually came out that O. O. Askren—former attorney
general, brilliant trial lawyer, Las Vegas resident, and personal
counsel to Romero—and Roberts were behind the various court
actions."® Their participation, added to that of both prosecution
and defense personnel, made the proceedings read like a political
“who’s who.” Chief prosecutor for the state was Luis E. Armijo,
district attorney in San Miguel County and Leahy’s successor as
district judge of the Fourth Judicial District. Assisting the prose-
cution at Armijo’s request were Askren, Roberts, and C. W. G.
Ward, a former district:attorney.
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Chief defense attorneys were Hanna and his law partner,
Wilson. Assisting in Magee’s defense were Las Vegas attorneys
George Hunker, chairman of the Democratic State Central Com-
mittee, and M. ‘E. Noble, a future state supreme court justice,
and an Albuquerque attorney and future United States senator,
Dennis Chévez.* :

The court case began simply enough as a libel action, with
Magee taken to Las Vegas to stand trial for allegedly libelling the
chief justice of the supreme court. Ironically, the issue was drawn
before the principal party in the action was even aware of Magee’s
article concerning him. Interviewed in Santa Fe some days after
the fact, Judge Parker said, “I wish to state that the procuring of
said indictment was without my knowledge, and it came to my at-
tention after it had been returned by the grand jury, and I was not
a party, directly or indirectly, to its procurement.” Having by then
read the article in question, he did consider it a “gratuitous insult”
to a justice, a matter that might justify a response. Still, had he
been asked, he felt he probably would have recommended ignoring
the matter altogether.”

The libel trial itself was brief. The state called few witnesses.
Askren and Hanna made impassioned pleas for their respective
sides.” Then the case went to the jury, the judge instructing it to
find “from the evidence complained of that Magee intended to
state and did convey the idea that Frank W. Parker in the capacity
of Chief Justice of the Supreme Court had been so accustomed to
seeing wrong done that he would intentionally condone a violation
of law.”** As expected, the verdict returned was guilty. Leahy
sentenced Magee to a term in the penitentiary but not until he had
vindictively denounced the editor. At one point he said:

You cowardly, wickedly, wantonly, falsely, and maliciously attempt
to assassinate the character of Judge Parker, and destroy the reputa-
tion which he has built up in good conscience by many years of faith-
ful, efficient and honest public service, and you do so in the name of
liberty—liberty of the press. You evidently mistake liberty of the
press to mean license to villify [sic] and abuse with no regard for the
truth.?3
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The judge concluded his remarks by stating that Magee was “a
greater menace to civilized society . . . than is the cow thief or
horse thief.”**

Not content with the finding in this criminal libel action,
Magee’s antagonists further planned to break him financially and
put him away beyond the reach of even gubernatorial pardon. Thus
during the course of the libel action, Leahy issued four orders to
show cause why the defendant should not be adjudged in contempt
of court.”® These orders stemmed from the Tribune’s continuing
editorial assault on Leahy’s court. Magee stated, for example, that
“the secret of Sec Romero’s copper-riveted machine in San Miguel
County is his influence over the district court and his ability to
influence its conduct.” He also wrote that Leahy was “still sitting
as the sole judge of his own misconduct.”*®

With the contempt charges lumped together, Magee was back
in Leahy’s court on July 10. There the defendant repeated his
newspaper charges in open court. In a question and answer ses-
sion with his attorney Hanna and with state’s attorney Askren,
Magee repeated his assertions that Romero ran the county and was
aided specifically by, among others, Leahy, Askren, Armijo, Ward,
and former Justice Stephen B. Davis. He also said he thought
Leahy was a political judge, one who went to the polls and one
who, Magee feared, was capable of stealing a verdict. Pursuing this
matter, Askren asked about other judges, whether Judge Hanna,
~ for example, ever took part in politics while on the bench. Hanna
quickly rose and challenged Askren to point to one instance where
he as a judge dabbled in politics. The charged atmosphere of the
courtroom was unmistakable.?

The contempt trial—its spirited exchanges played out—ended
with Leahy pronouncing the court’s verdict. The judge sentenced
Magee to 360 days in the San Miguel County jail and fined him
seven dollars and the Magee Publishing Company, $4,050.%
Within a matter of days Governor James F. Hinkle entered the
picture and granted Magee a full pardon for both the criminal libel
sentence and the contempt of court sentence. In so doing the
governor gave his reasons: the indictment for libel was filed with-
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out the consent of the party supposedly libelled; neither Magee nor
Parker lived in the district where the trial was held; and the pro-
ceedings seemed “to be a conspiracy, and more of a persecution
than a prosecution.” The contempt charges Hinkle specifically dis-
missed as harsh and beyond reason. He labeled the whole affair
a blot and a disgrace upon the state.*®

Two days later Governor Hinkle offered additional explanation
for his pardon. Originally planning to wait until after the exhaus-
tion of court appeals, Hinkle learned from Hanna that Magee did
not intend to appeal to the supreme court. This fact, added to a
contemplated Democratic “pow-wow” to hear demands for a spe-
cial legislative session which had been called to act as a court of
impeachment for the Fourth Judicial District personnel, prompted
the governor to act immediately. He obviously wanted to avoid the
charge of having succumbed to partisan political pressure.®

Incredibly, even the full pardon for Magee did not end this
bizarre exercise in partisan judicial politics. This became evident
when Leahy’s court decided to deal with yet another political
enemy, Magee’s chief defense attorney and a zealous Democrat,
Richard H. Hanna. Open hostility toward Hanna was shown
throughout the trial. The court overturned every defense motion.
The prosecution questioned Hanna's integrity by suggesting he
had engaged in political activity while sitting on the supreme court.
Apparently regarding these harassments as insufficient, Leahy’s
court brought formal charges against the attorney.

The charge originated with Askren who swore to a lengthy
information of professional misconduct by attorney Hanna. Setting
out that Hanna’s conduct made him unworthy to practice law, the
information focused on speeches Hanna delivered during the
Magee trial, both in Las Vegas and in Albuquerque. It alleged
that in those speeches Hanna sought to bring the court into dis-
repute by referring disrespectfully to an unnamed attorney for the
prosecution, failing to show a respectful attitude toward the. judi-
ciary, and appealing to public sentiment.?

Seeking to.translate this information into suspension or even

disbarment of Hanna, Clarence J. Roberts took up the fight. With
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this twist the reporter for the Santa Fe New Mexican covering the
Las Vegas trials could not help but remark:

The spectacle of a former chief justice of New Mexico conducting a
legal battle with the object of disbarring or suspending another
former chief justice, and his own associate on the supreme court bench
for seven years, drew an audience that nearly filled the district court
room yesterday afternoon.32

The show lived up to its advanced billing. Roberts, in arguing the
proceeding, suggested that Hanna aided and abetted Magee in his
partisan newspaper campaign. He challenged Leahy’s critics to try
to impeach the judge. He dared his own and Askren’s critics to file
formal charges against them.* In short, the whole episode, high-
lighted by the antagonism between two former supreme court col-
leagues, quickly degenerated into a highly partisan affair. Once
again, the forum was a supposedly impartial court of law.

After two days of hard fought battles, Judge Leahy fined Hanna
$25.00 for contempt and suspended him temporarily from practice
in the Fourth Judicial District. From there Hanna’s case was to go
right up to the supreme court, the court having authority over sus-
pension and disbarment proceedings. In the meantime the San
Miguel County trials stopped, 'specifically pending supreme court
resolution of the Hanna disbarment case. Still to be heard were yet
more contempt charges against Magee, at least one and perhaps as
many as three more.**

~ As the capstone of the state’s judicial system, then, the supreme
court ultimately found itself in a position of having to resolve the
many political questions raised at the district court level. Its first
such case, however, was not the matter of Hanna's disbarment but
rather the vahdlty of Magee's exoneration. As such, it involved the
constitutional issues of the governor’s pardoning power and the
separation of powers between the executive and judicial branches.
This case, long debated and extensively researched, was decided
during the court’s January term of 1924. Justices Bratton and
Botts, joined by District Judge Raymond Ryan, heard the case,
Parker having disqualified himself for obvious reasons.
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The case involved Magee and his publishing company’s convic-
tion for contempt of court. The facts were these. Having first
planned to appeal the decision to the supreme court, Magee and
his attorneys changed their minds. Informed of this, the governor
granted Magee a full pardon. The attorney general then interposed
a motion to dismiss on the grounds that the governor had the power
to pardon and that the state could not further maintain the case.
The supreme court took the motion and cases themselves under
advisement, determining both upon their merits. Reviewing the
questions involved, Justice Bratton delivered the opinion of the
court.*

In this opinion Bratton carefully avoided references to the par-
tisan nature of the original trials. Indeed, he cleverly sought to
sidestep any political confrontation—including a fundamental con-
frontation between the executive and the judiciary. He began by
ruling as inherent the power of the courts to punish for contempt.
He then asked, “does a conviction and punishment upon such a
charge come within the pardoning power of the Governor?” In
answer to this question he gave full discussion to all sides of the
issue, basically in terms of residual constitutional powers. He re-
v1ewed for example, contentions that to allow the pardoning
power in criminal contempt cases meant the following results:
weak, ineffective, and vassal courts, with the executive unable to
influence their actions but quite able to control their effect.®®

In response to these and similar arguments, Bratton fell back
to fundamental democratic tenets. He simply said that the power
to pardon resided in the sovereign people. They, in turn, vested
this power in the governor of the state. The wisdom of this action
or of the governor's exercise of this power were not matters for the
court to decide. In a final note of judicial self-restraint Bratton
said, “when we have determined that the power is vested in the
Governor, our connection with the matter ceases, as courts exist
for the purpose of construing and enforcing laws, not to make
them.”®

What this mleant was the barring of the state from any further
prosecutlon the pardons having been ruled valid and effective.
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Justice Botts concurred; District Judge Ryan found himself unable
to do so. Ryan felt compelled to offer a dissenting opinion because
of the constitutional issues involved. His interpretation was that
the constitution conferred no power upon the executive either to
review or to interfere with court proceedings. “On the contrary,”
wrote Ryan, “a vigorous independent judiciary is the very bulwark
of our institutions. The Constitution reflects such a conception of
the judiciary.”®

The supreme court also heard the Hanna disbarment case in
1924. The case took that long to reach the court because of another
self-effacing judicial maneuver. The high bench initially referred
the matter to a special commission of three members of the bar—
the state board of bar examiners. The commission was to hear the
evidence and to report its findings including conclusions and
recommendations. Based upon that report, the. supreme court
rendered its decision, Justice Botts speaking for the court. Agree-
ing with the committee, he took Hanna to task for participating
in public meetings held to create sympathy for his client. He then
verbally slapped the former justice, stating:

The respondent [Hanna) is a member of the bar of long standing,
who has held high office in this state, and his training and experi-
ence have been such that he could not have failed to know that his
conduct was improper and most unbecommg . there can be no
justification or excuse for him. '

Botts did not, however, follow up this verbal condemnation with
similarly harsh legal action. Adding reprimand and severe censure
to the period of suspension already suffered, he ruled these sufh-
cient punishment. Again Chief Justice Parker did not participate.®®

But even these two supreme court decisions were not the final
word on the story of Carl C. Magee. Less than two weeks after
his pardon in July 1923, he wrote yet another ill-considered edi-
torial, this one entitled “Illustrating Roberts, C. ].” In it he charged
that Roberts, while sitting on the ¢ supreme court, had thrown out
six to eight hundred Democratic ballots in the 1916 Read-Crist dis-
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trict attorney contest. He added, “such gall and chicanery is an
index to Roberts’ character.”* Roberts correctly pointed out that
he had disqualified himself in that case; and when no retraction
but only reassertion was forthcoming, he filed a criminal charge
against the Albuquerque editor.* Brought to trial in Santa Fe
District Court in January 1924, Magee this time stood trial in the
courtroom presided over by Reed Holloman.

The Santa Fe trial lasted from January 3 to January 6, 1924.
In some ways it resembled the Las Vegas trials. Hanna and Wilson
again defended the editor. Roberts once more sat at the prosecu-
tion table. But the prosecuting attorneys representing the state and
the legitimacy of the complaint were quite different. Chief prose-
cutor was the district attorney of the First Judicial District, Alex-
ander Read. Assisting him were the Assistant District Attorney
John Kenney and former District Attorney J. H. Crist.** As fate
would have it, Read and Crist, the two contestants in the election
case at issue, thus represented the state and Roberts. It was a united
and formidable alignment facing the Albuquerque newspaperman.

In terms of the actual complaint, Roberts quite correctly noted
that neither he nor Hanna heard the case, Justice Parker and
District Judges Leahy and M. E. Hickey being the judges of
record. The complainant consequently charged that Magee pub-
lished a “certain false, scandalous and malicious and defamatory
statement and libel.”** Based on this indisputable evidence, the
libel charge against the editor was virtually self-sustaining.

The state quickly exploited its advantages. José Sena, clerk of
the supreme court, testified and brought records showing that the
court considered only 158 ballots, not the six hundred to eight
hundred described by Magee. The prosecution also easily proved
that Roberts did not participate in the decision.** And facilitating
the case against the defendant was Holloman, the judge effec-
tively hamstringing the defense at every turn. Slgmﬁcantly, Hollo-
man was a known Old Guard Republican partisan. On one occa-
sion he wrote a Repubh’can governor that “as you know, I am
naturally a partisan in any matter in which I have any interest.”**
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Given the Republican enmity for Magee, it can be assumed that
the judge was vitally interested in the trial over which he now
presided.

Consequently, Holloman ruled ¢ ‘irrelevant” and “out of order”
defense attempts to show that the six hundred to eight hundred
ballots were eventually disqualified and that Crist in 1920 wrote
a newspaper article attacking the decision.*® In addition, the judge
refused to let Magee testify regarding the lack of intentional
malice in his editorial or the source of his information. He made
these rulings despite Wilson’s offer to prove that John F. Simms,
a future supreme court justice and the former law partner of then
sitting Justice Botts, provided the erroneous information and that
Magee published Simms’ allegations in good faith. Simms was in
the courtroom ready to verify these contentions, but he was not
permitted to do so.*’

The state clearly had the easier presentation in light of the evi-
dence and the rulings from the bench, but the jury had the final
word. Both sides recognized this and appealed to the jurors in
their closing arguments. Wilson reminded the panel, “Our statutes
provide that the jury has the power for mitigation in every sort of
case except murder of the first degree.”48 Crist responded by calling
upon the jurors to do their duty: “The court said it {the editorial]
was libelous and you have said under oath you will take the law
from the court.”*®

Holloman had indeed termed the Trzbune article “libelous”
during the course of the trial. He felt that Magee libelled Roberts
even without the use of the words “gall and chicanery.”® Trans-
lating his beliefs into instructions to the jury, the judge told the
panel, “The Court . . . instructs you that as a matter of law the
article in question is libelous per se.”® The jury, having been
handed a directed verdict, deliberated for thirteen and one-half
hours and took over a dozen ballots. It returned a verdict of not
gullty % Magee later admitted, “The only time I was really guilty,
I was acquitted.”® The Las Vegas trials, clearly political in intent
and result, surely influenced this decmon Neither a clear-cut case
of libel against Magee nor the efforts of Judge Holloman, who
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conducted his court with much more finesse than his Las Vegas
counterpart, could offset the effects of the earlier kangaroo court
proceedings of Leahy and company.

Then it was back up to Las Vegas for Magee and one last court-
room confrontation with Judge Leahy. It was now July 1924,
more than a year after the beginning of this sordid partisan affair.
This time Leahy found Magee guilty of direct contempt of court
and sentenced him to three months in the San Miguel County
jail. Incarcerated immediately, Magee again received a guberna-
torial pardon but not his freedom because Sheriff Lorenzo Delgado
contended that a governor could not pardon for a direct contempt
charge. Ignoring the adjutant general’s request to free the prisoner
by use of the New Mexico National Guard, Governor Hinkle
chose instead to arrange Magee’s release on bond until the su-
preme court could hear the case on appeal.™

The supreme court, when it met, finally put the libel-contempt
proceedings against Carl C. Magee to rest. Speaking for the court
this time was none other than Chief Justice Parker, the unwitting
and unwilling harbinger of Magee’s legal woes. The court again
faced the task of determining the governor's power to pardon,
with attorneys Askren and Roberts arguing that this power did
not extend to matters of direct contempt. Parker dismissed this
argument, finding no essential differences between the classes
of contempt. He also rejected the contention that the indepen-
dence of the judiciary was in jeopardy.*

The chief justice then added a human note, the only one of-
fered during any of the court’s decisions concerning this affair.
Recognizing the inherent power of the courts to punish for con-
tempt, he pointed out that one man exercised this highest form
of judicial power without jury consultation. And, as Parker said,

Judges are human, the same as Governors and legislators. The power
to punish for contempt in cases like the present is exercised under the
stress and sting of insult, and human nature may not always be able
to withstand such stress without losing the poise and calm judgment
so necessary to the proper exercise of judicial power. It may be wise,
then, to have a check upon such arbitrary power in the form of
pardons by the executive.5
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Al that was missing was direct reference to the human nature of
Judge Leahy. Carl C. Magee, as far as the supreme court was con-
cerned, was permanently a free man.

Leahy and Magee met one more time in an episode that began
on the evening of August 9, 1925. In Las Vegas to chair a meeting
of the state hospital board, Magee was sitting in a hotel lobby when
Leahy entered. Leahy attacked Magee, knocked him to the floor,
and continued to beat him. Magee managed to free and fire the
gun he was carrying. Two shots hit Leahy in the arm; a third
hit and killed a bystander who was trying to restrain Leahy. On
June 16, 1926, Magee was tried for manslaughter in the same
district court where he had stood trial so many times before. He
was once more defended by Hanna, but Askren and Roberts did
not prosecute. And on the bench sat a different figure, Luis E.
Armijo, elected in 1924 to succeed Leahy as judge of the Fourth
Judicial District. Based largely on Leahy’s self-incriminating testi-
mony, Judge Armijo directed a verdict of acquittal. The jury com-

lied.”
d With this tragic event the Magee affair ended, but the political
implications remained. The central figure in these episodes, Carl
C. Magee, had at one time a seemingly bright future as a reform
Democrat. He unsuccessfully tried for the party’s United States
senatorial nomination in 1924. He returned to Oklahoma in 1927
where he engaged in various ventures, including the invention of
the parking meter. As for those other major participants who re-
mained active in state politics, the record varied. Governor James
F. Hinkle failed to secure the 1924 Democratic gubernatorial
nomination and thereby lost his bid for a second term in office.
Justice Samuel G. Bratton, the man who beat out Magee for the
Democratic senatorial nomination, defeated incumbent Senator
Holm O. Bursum in the 1924 general election. A second justice,
Clarence M. Botts, left the bench at the end of his appointive term
in 1924 but returned to the scene as the 1930 Republican guber-
natorial candidate. He met defeat in the general election. The
third justice, Frank W. Parker, successfully retained his judicial
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seat until 1923, when his death terminated some thirty-five years
of continuous service on both the territorial and state supreme
courts. District Judge Reed Holloman remained on the bench and
continued his partisan activities, causing his legislative adversaries
in 1925 to draft, although not use, articles of impeachment against
him. The point here is not. that the Magee affair effected these
political fortunes but rather that it involved these and many more
prominent politicians and directly provoked the following conse-
quences.

First, Magee helped to bring down Albert B. Fall. Testlfymg
under oath before a congressional committee in November 1923,
he pointed to Fall’s recent acquisition of wealth and to his role in
Magee’s loss of the Albuquerque Morning Journal. He then linked
Fall to the Las Vegas trials, the plan being to insure the editor’s
insolvency and to force his press out of business. Magee based
these assertions on the feasible premise that Fall and Secundino
Romero wanted to partition the state in terms of political power
and Republican Party control.*®

Secondly, Magee almost smglehandedly smashed Secundino
Romero’s political machine, a process Romero unwittingly con-
cluded. Regarding Luis E. Armijo and Lorenzo Delgado as turn-
coats because they came to tolerate Magee, an angry and frustrated
Romero kicked them out of the Republican Party. They, in turn,
formed a coalition party, the “Democratic-Republicans,” and de-
feated the machine candidates in the 1924 general election. Armijo
beat the unreconstructed David J. Leahy for district judge; Del-
gado defeated Romero for sheriff. Romero, a once undisputed boss,
had permanently relinquished his stranglehold on northern New
Mexico politics.®

Thirdly, Magee’s attacks on Republicans and their responses
took a toll on Republican Party successes. Largely because of Fall’s
disgrace and Romero’s destruction, even a united Republican
Party fared disastrously in the 1924 elections. Republican Presi-
dent Calvin Coolidge did carry the state, but Republicans other-
wise lost the United States Senate seat they had previously held
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and every state contest except two—the lieutenant governorship
and a supreme court position. A contributing factor was the smaller
-margin of Republican votes returned by San Miguel County, the
headquarters of the Romero machine.

Finally, the Magee trials had a sobering effect on the courts and
their function within the partisan structure. The supreme court
aided this process, as it rose above the petty partisan atmosphere
that existed in the courts below. It further helped by assuming a
posture of judicial self-restraint with respect to the constitutional
issue of power and where it resided. This is not to say that the
judiciary ceased to function as a political agency or that members
of the legal community disappeared from politics. It is to say that
the judiciary became an institution less easily manipulated for
blatantly partisan purposes.

In these ways, then, the political trials of Carl C. Magee signif-
icantly influenced New Mexico’s political history. Still, to end the
story here would leave much unsaid about the tragic nature of
the trials themselves. Magee suffered immeasurably, as both his
life and his livelihood were in constant jeopardy. The state re-
ceived considerable publicity on a nationwide scale, all of it detri-
mental. But perhaps the ultimate tragedy was how the trials re-
vealed in caricature the bitterness of New Mexico's politics.
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